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In the Shadow of War
OWEN FISS*
Teaching is a difficult profession. I refer not to the hours we need
put in, which are not so long, or even the pay, which I have always
regarded as generous, but to the emotional burdens we shoulder.
Like most teachers, I spend hours on end preparing for class. I
reread the assigned material, trying to identify the most pressing dilem-
mas within it. In class I address those dilemmas with all the force and
energy I can muster and try to engage the students in the inquiry. After
an hour or two, or maybe, I confess, a little more, I walk out of the
classroom, wondering to myself: Have I helped my students understand
the issues better? Have I stirred their imaginations? Have I enabled the
class to see the law for all it could be? I amble back to my office,
usually alone, full of hope, but uncertain of the answers to these ques-
tions. The void or emptiness I experience is shared, I imagine, by most
law teachers, and it haunts us in our quietest moments.
This symposium and the events surrounding it cannot fill the void -
nothing really can - but they help, indeed they help enormously. I am
thus most grateful to those responsible for organizing it, above all, Pro-
fessor Irwin Stotzky of the University of Miami School of Law, and
Allyson duLac, Michael Huber, and their colleagues on the Law
Review. The many friends who participated in the symposium must also
be thanked. I have been moved by their willingness to take my ideas
seriously, even to the point of telling me, of course, in the most felici-
tous manner possible, where I went wrong.
Breaking with academic tradition, my family attended the meetings
out of which this volume grew and graciously sat through the presenta-
tions and participated in the festivities. As a result, the meetings turned
out to be a cross between academic conference, memorial service, and
Bar Mitzvah. As evident in my teaching, I have the broadest conception
of family, and it includes Lorraine Nagle, my secretary for over twenty-
five years, who has brought a special warmth and decency to her work.
My sisters, Estelle May Ezratty and Ann Valerie Zeiger, and their fami-
lies, have always been there for me and were present at the symposium.
So were my daughters, Caitlin, Emily, and Gina, and their families.
* Sterling Professor of Law, Yale Law School. Michael Gerber and Jamal Greene made
many important contributions to this Essay. I also wish to thank Stewart Rhodes and Sergio
Campos and the other members of my spring 2003 seminar on metaprocedure for sometimes
bracing but always enlightening discussions of the cases of most concern to me here.
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